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TRACEY L. JlEBDY LI&~r 
CO-ADIIJJlIS'1'RA'l'OItS 0" 'l'fI1 
ES'l'Aft OF SIfAROlf L. _tOY, 
PAULA WARJfAIIr, 
DAVID WAIIIAR, 
IfARf£.A ffIII"., 11Q)11flDUA£LY AID 
AS AmllftlS'rRA'l'RIX OF '1'HI 
Birr",.,. or t.LOY" MY WJlU. r AfIl) 
IUAIC WtBL2, INDIVIDUALLY 
AIfD .ts IDCUTltJ.I or TIlE 
BSTA'l'S OF JAMES P. WIBLE, sa.. AP.BLLPS 

OI'ZltlOif or ftg C'OVIIT 8f .wsTJC8 .JJt'I'£......VIBK 

8JVDIl'NG 

Tbl. appeal is fro_ • deal_Ion of the eourt of Appeal. whIch 

granted • Wr'~ of Prohibition .,a1nac Jeftereon Cl~vit ~ud9. 
~ ........ ____•••___~- ..... -..'-'............ -~. "'--'~--~"''''''''-'~---..... 4o 


olOJ'U\ W. Pott.er fro. c:oaduct1nt ......Z'iJl9 .0 d.~eE1Dl". vheUU'tr t.he 

,udgaenc eDteZ'ed !o cbe 8o-ealled Prolaa CO.e styled "30yce 

,en~re••, ct .1 •• 811 Lilly and Ca.p8ftY, tlv!l ActIon .0. 'O·CI­

&033- w•• correct .ad reflects t_. ~th. 
Tba l ••u. In tbl. ca•• i. ~ber ~b. ~tl.1 jv498 caR ........--. ~........"..... ' ......................... ,......... '..........-~ 


c:oncI\lCt. _ "Hl:in9 "0 d."• .t:JI1ne If t:J\e j • .,...*t. Nftdet:ed 1. t.r."Qe 

ami correct. 

~ precis. legal 1.... In t.bl. ca.••rca. .fCer a jury bad 

r.~Yrned a v9rdlc~ Oft Deeeaber 12. 1"4 .ad the cJrcutt judge 

eAt.es_ • '\l49",n~. 04 J'....cy 25, 19'5 112 vJt1ch be ordered .Ad 

.afitjqed 'the1:c ..... ola1JNt agaln.t. ~h9 de'endante be d1nl$Ded witb 

prej.dlee. .0 poac·'a4gMent MOtton ..a filed, and tne 4ppoel 

tiMe ~r.Q.n~ ~o CR 71.02(1)(&, expired Oft ,ebrUAry 24, 1'95, 

vlUto'llt. aft appe.l M1"9 "IM~ The eireuit judQe t.hen fU.. bl. 

own aot1on pur8uant to e. 10.01 on Ap~11 1', 1"S et.etlng that. 

tbe p"."'. t.o t.he '\Jd~nt ••t.ered 011 .January a, ffuQ98etecl th." 
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the 41••1•••1 wa. baa9d 801.1, on • jury ve~lct but that ~. now 

bell.y•• It wae aore Ukell' the" not t.hat ttl. ca•• had been 

••t..t..led. The c1rcu.t~ juct9- .ched.-1" .. heart", for any party to 

..how ~.\lII. why the ;ISdgMllt abould not be _mended to retld, art..,r 

aM$ndm8nt. ~bat t..he c••• v.. "dt••i ••ad with pre,udiee •• 

s.ttl"." 

Soae ract.u.l baekvround &MIat be pl'eaentecl In order to 

people and ..,rioul,- WOUnded t,wfUye oUaer.. Ttl!. ,!!~!!~_!~... ~.!'e 
~-__.... ~_~~ •..- .......,.... - •...."...t ..................~·--·-----'~-· ............-............... 


eivht d~.!.!~.!...,.!!!d_~!.!.'LO'.~_.!~_.!..'!'-.!..~ pel:'.OM filed l.awsult. 
__..~ "'-_... ",'t.,- _. "",.' ••_ .... _ .• _ ...~ ... _ ... 

• ,41n8t Y.~ioue defendant_ inciUdin9 III ~111 company_ All 01 
~ -----..._--_............' --.-.......,"I'----..--~"'., ...-.............----,­
the cIOt8ftC,lfulu at.ber uaa. Lilly sett.led 01' ware dis.lased prior 

to tbe crial Whi~ft beten on SepteMber a., "'4. 

ull4Vsund th••.ttnlflC:.D~ of thl.. re.... III Uft, .Joaeph R. 

--...~ --"~"'---"~--- ..-.,~-........-."-.---- --,.-~'"-..-. -",'"' ­
Gr.~u~ .~t.t1ft9 plaat ~n Louievllle and .hot and .111.4 etlht-----..._._ ..-,,--,,--_..._""'--'''_...• ­ .---.--...- ...--~.-..-,~....--.. ---­ .-~. -.-­

Tile trial va tl'lfucated 80 tlte' dati OU..L..1!•.!&.!t _!:~_..~_ 

dect4!d. 1?! .. ~,J\I:r !!~ "MtNtr the .ntl.....r ••••ltt. dru9 'I'OdO 
~ ~~~...!.:er""".. r. "~l.""'"" '\i::;&ito. ~. -"":'-~"''''~'''~''--' 

...a.fect.red by WUf W•• unrea80Jlably daA9ttl'Ou. aNi def.ct.l~e 
__..---.....---..-___,..........,....~ .._~............. - ~..~ ~_ ~ .. M.~,·'_4"(~ .",' ........ 


and wlMrtMJ: 1 t. e.u." 1feet>ecJcer to _111 or la,,," th. plallttl f f •• 
.."..,.... .....1Iff ..........~,.... ---..~ ......- ••• .rr- . ,,-.,....... .....-----_.......... '......-.......... ."...~ .~..."' ..-. '" ..,.--,...........,..,.........._,----


TbetrJal judge re_8CYed t.he 1••••• of VVMpeft••to~, aAd punit.ive 

da,.,_ lor '\11;.11" 1;.rl.le'O YU t.rtel ibelf l ••t.eel ., de,.. 
............ , ......... ..a 


durlag walea 15 11•• wi~nea.......'lled. 2) 4epo.l~lon. were 

pZ'e••,,~'" to t.be ,uq end 411 .x.h1bt~. were InCrodUced ,int;o 

evlcSe1\C~'" lib." t.he tl't..l ot till. ca...tvte4, th4tJ:e w.r. 
appl'OXi.ately 1'0 othe~ P~aac c.... pend1ft9 .94148t Lilly. Thl_ 

. 

e••• wa. ~he flrat to 90 to trt.l. 

An I.1RPOZ"t.."t .l.....t 1n the proof p~ent.ecI bY' 1.1117 va. 

t:hat prosac II end j t. U. IS.. pacJcage ''''.l't, had been appcoved W 
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the Federal rood and Dru, AdMinlstration. The pla1ntlffe 


attempted to counc.~ tbl. evidence by deMonatratiog that ~illy 


had fatled to aecuretely report teat re.qlt., 1neludlng the 


~r..n 90vetAJllent testa. t.o the FDA. Before tl"".I, the trial 


,udge bad .XCldd~ •• !rrelevaftt ana Unduly pre)udlC181 evidence 


that Lilly 1n I'.' bad been .anctlonad for It. failure to report

~f."~"'-'''''~~ 

to the FDA adverae incident. re8ulting f~ erafl••, cn ar~hrltl. 


d.r:ug that had beell taken off t.he JRad,et. Bot.h WIly. •• • 


OO~I".tlon, and 1~. cnl.' -.dieal officer bad pled guilty to 


violationa of .al~ipl. cctMlnal eounta of verlou. federel 


statut•• anG withholding Bvidence advers. to tb. d~. lncludlAg 


tbe deatb., fro. the FDA. 


Dur'~g the p~...~.tLon of t.he evidence by LIlly, the 


plaintiff. repeatedly ••ked the trial judge ~o rule that Lilly 

~.................... _~"._"",•..",""""""""""''''''_'''''b~ 4 


had "opened the doorn to the O~.fl•• evidence ~hrou9h w1tn••••• 

who bad cSesc.l'.I.bed Lilly·, ~l~.!'-f.2~.E.!2!!:t!.ft9_~~se 


incident.. t.o tbe rOA. "",. t..r'.1 "••ut ._ extan8.1vell' at'peel. 


The adv• .l'••r!al encou.~er took .ore than a day frOM the triel. 


The ~rlal judge the. re¥8r8ed bl. prior rallng and beld t.ba~ tbe 


.Or.fl•• eyidea.:e would be ..ltted. 011 t.1le follow1", clay, the 
,.", . .,.............~\_................-.................. ............... .. ".. ~..~; ~..--' ....""..... 


,1.1"C,J.f.t. clo"ed t"'l&, 1:"""1 .vlelenca wltJlOGt intJ'odu.:ift9 t.he 


re.plt.. 01 their .ic~o~ in r9gard ~o t.be evidentiary ruling­

!h! e.1rf!"}~....JwI. ~~!!t,.l" "~.!.!!!!..~..!!.!~~b...~~~~~ ~ 
dllJCU••loll~ "e ••:ked. "'vhetller MOney haG CMntecl heads" OJ:=-to ~~:;--;ft;;;:-' C;:;'-;i'to";' t.he PIIrt.i;;·-;.;~;';~-;;:=t................-........".. ........, ..---. . 


. th.t no ...t.t.le_nt. had 1:*.... reacMC.. COUn••l for the appell... 

dispute this aeq~.nce 01 event.s a. recoun~ed 1_ JUdge Pot~.r'. 

affidavit. However, we lind "'... ncoZ'G "VOid of OR), lftfoa:.atlon 

• 




-------

6-03-1996 9,16AM FROM BERKLEY P_ 7 

P.06 

tbat lA<11~.t... thAt. tu trial jUClge ".. l'fttol1MJCl 1n ."r way that. 

eny ••tt.lemeDt had been ~e.ched. . 

A eareful .nd tboughtful examination of the .ntl~. recor.d 1n 

~bia 0... !ndjc.tes that .~ sort of .et.tl.-eat. was r ..ohed.,,--..~~ .... ~... . ':'~.-------.. ----.-­
~f~~~.!.._~~_!~~~!~~~ jt.t£"t. I~!'£~!.~!!!:r_~~~ 

;" a~.ecI t.~ "tbare..W4U. .... ¥ ..t.....l.~0":':'candor to tfte trial coun 
. - - ...............-....,........-'-'....~ ....~ ". .......... --'.....­

1n regard t.o the .ettlement .,reeMOnt8. 
""-_._ ~ _~, .... _.,_....."_.~ -... ,.tt' ............ ~.~ ."_......~ •. ~ 


•• noted earlier. tile caM wa .abUtted to the jury whiCh 

"t"Ut'fted • verdict. 'lAd",. that L.lUt W•• GOt at f.ult.. nte 

c'rcut~ Jud9V then ••t.~ a ,udgment. ,,_lob dl••1••ed t.he cI.1mB 

"Jell prejud.lce. ApproXilNlt41y three aon~. l.t..... 011 Apr!l 19. 

l'.S, ~~ t.r.i..l j~ge Jaaued • ,va 'I9Gt! ~t1Oft »u~.u••t to CR 

'0.01 to ctor&'9Ct ...Y-.ill...... elkleal ..ak..... In t.he jud9llen~ • ...... -­
Tho Glrca:Jt. eotart. uJ:'CI1R'tM'I ~, any pa..~.,. -7 .....1' to .now ("..au.e 

wbl' tb. o&'191n.~ ,udglMmt. .hould not De _aded. 'I'M judg8 alao 

1••~.~ foc coaaael far ~. platntlff. and ~or Lill),_ 

eoatpelU.ug ,,1'1.. t.o 6ppea1l:' eA4 t ••~lfy In behalf of t.... court·• 

••1~. to .ot.. t.... COC'I:ect.ed judpllmt. ftw c:lJ."C''Ilit eourt .180 

, ....eeI • evbpOena for a 1 • ., tJ.nt.. C:OIP'bIel for LU.ly, requ.ll:'lng Jt 

to p~OCIuce d~t.. nqu••t.ed by the COltn.. At tbl. polAt, t.he 

part.le. uftl t.ed In the pt'Neltt ecticm.. 

ft. Court. of "...-1. __t ....ll' granted. the r .....t. of tbe 

par~'•• tar _ W~'t. of P~.tb1t.i.Oft pr..entJDO the Circuit '~dg. 

fdIJI pt:OCeedlng wit.,. tob!. aot.1Oft p"rswm~ t.o ca 10.01 and t~ 

en1'0"1n9 .nyo of t.._ .~ "bleb hacI bee. 1.alled. .,,,. CO"",, 

o~l."'• .nllfted t....'&._.~'!!_~'~~.~~~o.t 

:)\lr1.01e1:.1oa t.o ~~!..!.-h!.. '~t.. 
..-111' ..... ~ ~ .. ' 

---..-'-.~ 

! 
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1 
"'.817 

we must oboe-"9 that a Wr1t of Prohibition 1, an 

elllCt.J:'aordlnary remedy alld 1s generally i.aued only whfi'n the 'COUrt 

til CJUftat.1011 18 proceediAg or '8 about t.o prOCeed outside it' 

,urla41~t1on and ~herel. pO adequat.e remedy ~ appeal, O~ wh.re 

it. 1. about. ~o .~t iftcorr.otly~ althou9h 1~ i. within !ta 

jUZ'1.d1ot.lon~ anca tber:e exist. no lIdequat. r.-ed, by appeal or 

otherwl'.~ and 9ceat. In,••tle. end Jrrap~.ble injury would 

" ...It. t.o ehe pet.ltioMr I.t tile c;'Ou.rt 1" qu..tJon .hou.ld 80 ."t. 
ShpavJ:' v. '.!l.~, Xy., fl.J ••".2<1 130 U'.l,; .emler v. Eat.aa" 

ay., l4~ a.W.Jd 79' (1"1). 

w. are veIl a..~ that. ca '0.01 allows. trial co~rt to 

co~~c clerical _istake. 1A ita lud,..nta and .crora there!n 

ariling frOM an ove.ra1vbt or OM1ssion at any t.l-. on it. own 

initIative. We dO not. bell~. ~bat CR fO.Ol invests th~ trial 

court with .1tb.~ jurladletlon or .u~bOrltr to Make 8ubst.nt1ve 

Changes 1n a ,UClU-nt.. '!'he .fleet of 'Ute 1.'\11- 1. U.ited t.o 

...t.akea that .~ c!er1¢.1 1n nature. 

1ft th1s ca••, i& ... not. ap,peal.' that. CIt '0.02 115 

applicable. A1tftou,h i~ t. no~ ~Qndaat.ly clear, the 

interpretatioRe or the rule 1ndlcate t.hat tR '.~oa Ie only 

availaDle to • party 01" h1a 18ga1 repraeentat.Lve.'1'he trial 

judge 1- c.r~lnly no~ a party _. the 11t19ation orIginally. !!! 

",,191\t:.. Mtller and Kane, ,..Mral IE-Sile. • Proce<N[et Civil 2nd 

12852 at 235; "!It v, IOt'!!g!lCI ,.,...,111, Ino." Ky.App." 12' 8."'.2<1 

32. 	(1'87). 

Th_ cZ'Ua of tAO al'9'J..nt pre••AtIM ~ .10d98 potter ia that. .. 
--..-	 ......"'........ ~-~~, ..~~.__" </I._" J - ... ---- ... - ---'--""'- ~, .. "'~ ................. 


trl.1 court ba. the right and Guty to ... tbat its judgMonta 
~ .. .~........ '.-.'~"...-.,." ..,...~ ....-....-..---.,-~ ...~ ...----'..-.-"..._- _.-.... --~ 


accurately reflect tbe ~rutb and ~bat the ~rl.l court he- ~h. 

http:Qndaat.ly
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Inherent authority to determine whetb.~ ita judgmant doe~ 80 

reflect the truth. ~Jl1y ar9u•• that the trial judge does nQ~ 

have inherent power to .odlfy • 'udgment or hold a hearing in tbe 

abe.n~. of actual tcaud. 

"~t fir.t. n_o.t!lJb.l~ til. ~r1.1 cO!1r!-J"!! .!...~\y~~C!....,! 
right to deterMine that ita 1a~n~. are eorree~ and accurately 
~- ,r ........-~~,...........-........~"......... .'0........ -..,......."..,""",..___ j_~ •• ~
•• ~•• .Ic. 

reflect the truth.. W. age" with th. ratJonale expre••ed in 


Nontl!!![f Y. lA-f!. 130 Xy.. 69. , 114 S.W. 251 (190') .a to the 


l.port,."ee plaeed on tfte judgment of • court. '-Tbe IUgheet 


verlty# frog con8iderationa of public policy~ I, attributed to 


the recorda aad jlJCl9llente oC COIIa-t... ...tter. of eVidence" and 


p~.Y ought to' be .oat cacefally pre.erved and .qth.ntJc.t.d.~ 


Vlvrs, BURra. In that c•••, Justice O'.ear, writing for. 


unaniatou. court.••t..ted that. cOIIIQn law COQr:t. from ••Z'J,1••t. 


. t.J._. have eaen:la" t..... pr.rotat1ve of cO.t'r-.ct.t.l19 tbelt own 

judv-nte J)y t.he,ir own hCOr:d. JIO •• to MIte t,.II. eOftfortl to t.M 

o.l"i91"al fact.. UeZ's. The ,uclpeftt. 1. the ~.8t word ot the law 

1n any ,,,cUelal c:ont.rovway. lIom_ak Xo HOm_ct, &y.App., .36 

S.W.2d a. Cl,e2), ~otln9 frOB \E!1"1!11 "'dqe £9, y. 

W&lll,... 2J3 .y. 141, S S."~2d 1'3 (19ae,. 

Onc. ttl. trlal ,\JdC)e )lad re.sem ~ beUev8 tJ\at. th*re was 
p- ...................................... - -~ ......- ~'-"-"'-. "'" . - -. -"-"••..,~... '"'' ~-.. "'-- -- ­

aoae absence of accuraey in ru ·lijGpfi,:t.""io 'tiHIt. t.he juClgraent did 

not:. properly C'onto~ t.v t.he t.roe faets of th9 case. S:!!.-:..!.~1.1 

1!ft! Met .Rite~as Jr'!!.~ r19ht. to """••t.ivate bV ,...-=: of 

a h••rlng t.o detenti.... tJlat the ,ud9iiiint accurately reflect.ed tbe 

t.ruth. The t.rial jd~" h.. lnh.~D~ power to ele.cut. t.ht. 
~ 1111"'" ............. ,.;,_~........... _""""'~ .._ ............... 


re.ponslbll1r.y. 
-~- ..-.~ 

1 
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We can fully understand ~he reluct.nco of the court Of 

Appeal.s to ,"rk Oft auell uncharted le9al watera beea."e. t.h9re 

.reno reported ca•••••~.bll.bing aucb 4n authorit.y in ~.ntu~kr. 

Bowev.r# we believe It 1. prudent and pezwu••lv. to consider the 

rcd~r.l ca•• Iav ••••p~•••ed Jft H!1,l-Atl•• Co. v••art'9rd Co•• 

32t U.S. 238, ,. S.Ct. "7, 88 L.ad. 1250 (1944). In that. pateDt 

lnlxlng"'nt 0 ••', t~ United Stat•• S~r... Court held that a 

Federal court of Appeal. had both tDe du~y and ~b. pow9r to 

VIO.t. ltv OWA 'ud~t ..,.. tbough th. J:'eC09Ql...d t1me ~rlod 

to; doing eo h.d .~l~. Ka5,l-1\1••# 322 U.S. et 24'. In that 

declslon, the cou&,c, 1\,2;.& that. a court of eq."lt.y may graAt. reUef 

aga1ft$t a ,ud,ment. beea... of art.r-dl.oovvred fraad r'9.~1••• 


of the t.,;. of Ita ."t.ry.. I>1&t euell pow.r .hould be c • .,tloualy 


.xerclHd. 


We muat agree wl~b tho prlRCSplea 8KPr88Sed by the U~S. 

Supreae COurt. UUl~ "lIlt...,l. "u., .,.tnat f".udulent judpent.s 

. 18 not 4 .t..tu~ry cr..tloA but a ,udICi.lly devised remedy 

fa.hioned 50 •• ~o rel'.ve bard8hlps which fro. tl.. to time 

.~i•• from • 11te~.1 adherence co the ~·..d. rcl. that 

,udgment. BACUld aot be d18turbed .ttar a certain tl.. period ~. 

*qlred• 

• e auult: 49r.. that •• thtt COlU't .t.t~ 1n Hazel-At1!'! = 

TId.• eqvJ.tl' Z'1Il., whleft w•• fl~ll' ..t.eI>Uebed 1n 
£ftC)11sJt practice loftfJ befON the fo.achtlon of our 
RCtpUbl1e, the co.an.. ba" developed .~ , ..JUon" t.o 
fulfill • unlveraal1y recogftlzed need for correctlog
,lnju5ti1':•• whio., .UI c:erttlin 1.staDCe., er. Qeemect 
.uff1cl.nt.ly 9~O•• to ....nd • departdre frca rigid
adherence t.o the t..~ Z'd•• 

• 
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... 'lap ~ x, BaaeD. XDG., 501 U.S. 32, 111 s.ct. 2123, 

11' L.B4.2d 27 (1'91)' LaM yi11aas. watel: Man, Y. $or"ell, 

Ky.App_, 815 S.".24 418 (1991). 

It 1. a wrong a9atnst ~be inatl~utton. ..t up to 
protect and ••fegua&:'<l the pul)11.C.. iast1t\ltiou. 1n wIljeh
fraud cannot ~lav.ntlY be tol~.ted oon.istently
vitb tM Fed Ol'\ter of aoctety.. 

••••1 Atl", laa u.s. at 246. 
We .,.. persuaded tbat tllere are cAnain i'llpIled J)O'Iftrs wh10h 

are Inl'lerent 1n any COYr't OC Justioe 1ft tbl. St.at.e which a,,1" 

froa 	t)te Vert nature of' t.b81r lnatl~\lt1on. Such .\I~borltf i. 

I 
required beO.uae t.hty "" ~ry to proper auci•• of all 

ot.IaeI: ,_lelel autbOrlty... As B\ICh, th68. pawena are qoverne4 not 

I:fJ statute 01' "1., IN" by the control vest.ecl 1n tb. court t.o 

...... ita own .ffalrs 80 •• to aChi~ the o~er~y and 

I, ..,..utlov.s, accurate and t.&'U1;IJful Cliaposi.tion CJ£ -=-uaes and 

I 
I CHIMa. .,.1_ prtncipl. w.. well .x~ ift Qa8be£., aUl1l, 

WIIlell quote. wit:b approval '&he au1,. cue of UOi\ed Ita\•• "Ii 
"'JdaCm, ., crancb 32.3 L.8d.. 359 (1812)1 _ al_ BqA4wU 

~..., iDO, y. 2iDIC•••7 U.S. 152, 65 L.Ed.2d .'" 100 S.ct.I 
I 
I 	 245' (1"0). III lCefttUGk.r.. tJUCh .utI\Ol'J.ty 1. v..tttd in ~. B0'Uft4 

I dilJQl'at.to.n of 1:.110 court in CJueacion .ubi~ to appropriate!• 	 apP811a~. review. All &ucb aut,bOrle)' IIWIt be exere!.... vi~ 

9ft&'C c;:aut1on even t:lIo_ it. iB III.c....rl1y t1'aC1C1antal 'Co the 

funct.ion. or all ~.. .s:c- .. perta aua:. , ...t S29,. 6 L.Bd. 

1.52 	 (Ie,.). 

It 1. obvio.... -eb.t. al.0ft9 "i~ the lnber4mt power t.o ••t 
~--, --- ."- ' ......_.--_. ~ ".f'. ~_ •• __•. 9-.-.."""""""'.."..-.............".,..-... 


••la or oo.,nIOt t;be iUdtllMm't. .~ter tlM ~1.. penalt.t:.o by I:'ul. 

bas apb.red,. 'S the .i.nlMt"R pOInt.. to condUCt .n in4epeDdent: 

9 




.. to .".we 'the int.lI9%'i~, enCS 

I 
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----.~..-.. -·'........'.~ ••l .. ___ ~.........~.. -.-.." -~~ -----~~,.--"'..."-.....--~.. -. "-~' _., 


tJaere i •• ~s1ble lack ot accuracy 01:' tr..u. in ~b.-ori9in.l

I 
 ... .'1 _"",~,,,,, .~............ ":c~.",. h.,. .... _ ..., " _~ ...~ ...,...,.ft"~. """ ...... ~.-... .•. \ .'.... ........ ... ~ .••. ~,. __ 


ju49Mft~. The rederal coul"tlf haVe al80 recogn12ed this ri(Jhc ot 

investigation aD •• ~odet.r.lD. Vbetber a i~nt va. obtained 

by fraud. 1IJ'l1yeryl AU CR. Yt BopS IAtini"" Cp., 128 U.S. 575# 

ce S.~. 11?6~ 90 L.Bd.1447 (1946). 

I 

Here, It. 1. :nece••ary to col'Ktuct .t,M r*IUiaite 

tbrou9b • own tt..rlft9 to 4ete~in. 'tile trUe na~lIJ'. of tbe 

aattlllll1lent between tlWt partie. 80 

e.cJC\U:'aoy of ~ jud9Mnt of tile aol.Jl't. 

'!'be iftbereut:. a.tbori~y of the court. QOe8 lKtyond actual 
.all- ......"' ......~-~--.... - ........--...... ....,.... , .........~~ .. t ...:...... ~_ ' ....... " ........ ' ......._ ........... 

fl"a.. It .acoapa.... M. faith condQCt, abuse 01 1uclic1al1 ................~~-~ ••,................... ~*""""",....... '''"--' ......... ·· ..."......."'..""'-I'IiIf' ......,.u................~ ..._"'"_ ~_,. _""' ......."".__ " .... ~ ..........., 


evlc1e11ae. ,aven tbe sli9Jlt..t IIOCOUCMtatiOlJ C)f elec.it Ol! a laell 

of oMdoI' 1n .., _t.,.1a1 .....pect quickl, -rodtas the validity of 

I tbe ,-0C*J1J.. u.s. y. ,a.." ....' ....1; Cq•• 11 P.3cd 450 (4t.b 

I 
 clJ" .. 199~). 


P!..!:I'~ ~,. tbere vu a ael"i0Q8 18"" Of_c:'.!..ft!!!._~!~~ 
...._-............,..... "'.__......._ .._i,____ ...·_.............-....--.......--..,.. " 


I:r:l.1 00VI't and t.bere.y have bean deOfaptlOh, 1Je.d faith cond1ICt, 
~,..--- ..-, _........,. ...... " ~"'" ....---- .......-~.,--.,--~....-.-_.__...,.---- -,,-~ ...'''',~..........-.. -..- .. ~ 
abaSe or the judiuial proe... or per.... even fzoau4.. Tlaat; ia..-.."._ 
~~.__,~,...........,_.~~_ .........._~ ••• __.....,.._ ...... _ ... ___M ....,.....· .. • --. - • ..-..~.. ,.,...__"'"... -.•• "'...-.. ... 


vbat tile 1nvest1pt1oD and 1lea1'1"9 1. to datendne.. w. c_tanot 

Wl.ace "_ the poss.f.bll1;~y ot SUGb COhcI\act at _I t:beZ' t.be nial 

or appellate 1...1. 

we note "ltD lIPI*'0'4al "the 1.,.... ~ by Justice SCali. in 

hi•. «l••eM in .",...... 'J. ...... • ..., to "the eff'.ct 'that. SOlIe 

.1....t.a or Inhe1:'e1'l~ a\ltbOrlty ere eo ....t1a1 'to tbe itldictal 

W'tbol:'.1ty ~t u..y ar8 J.D4ef._1bl. and • .onv '(be_ is 'tile 
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ps'OC_ ~ any deaeption of the oow.-t. .&IMS lacJc of candor to tbe 

court.c....___. 
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abl~lty or the court ~ enter orders protecting the integrity pf 

Its cnIIl proceedi,... 

$'tie oil'cu.t.ana.. aw:roundim, tIli. C••e prOVide a re••otuI1Ue 
",............___ .- ........._'l!IMr- ~--..\It- ...._._..-. .. ~-_ ......_~.. lit .... --~ ~~,-.- .,u..r ~.~ .... -"'___ .~......
iIl'~.. 

baat. for iaquky aad inv_ti9.~iOh by ~ trial j~a as to 
""-----.--~""'" , .........~~..--..... ---..-"'- ..----..------......-".-----.. -_ ..- -". - '''.~.~ ,",~-'", .. 

Wbatller there we. II po••ll>le tread or .1ar.f'J:....nt.tion of the.. .. .. ..... v_.-_~_.. ..----- --_."''''''''''..............- ~_ .w._......._ ..
~~.-...--'""""".......-__ _~_ ~- _ 
t,.uth retl.abtd in tM jUClpeftt.. 
~__ _.________ --~ ............... ~.,...--.J.'- ,,~~ 

It _1' be unusual tor .. oaa. to 

.,. aoDaltted to a jvy for decJ• .i.on aEt..r the pani•• hay. 

fteoJaed •••~tl._C.. paJ:t.1C\llal"ly it the trial court. w•• not 

rally into""",.. lfbe att.apt. tor. dlrect.ed Verelict r.,arciin. 

~1t.1YO daaage8. ttl. ~t that. • non_Iat_t cnpensatory 

dfuaage .,....•• be oon~ _I'ore • pui\1t:.l" d.... Pha•• , tile 

......" I'or 0,..1 .~ vrOund "gl_ N9aN1nq n. lICm"iep of 

~. various. damage _.s.. ami the planning diSQosalons :t'egardln9 

...U.t.ion 1n ~ ovent. of • ~1ct for 'tile plaintiff ancs bow 

CI,*lCkly t:be pwdt.l". ~ would foll«* &UCb • "":1IiCt, tbe 

1.C~.~ While tbe jar, va••till d.lib8r.tlD9~ all fora the basi. 

ot lesJl~.l..f:e eoncera ..,ltb which to support: an investigation IIftCl 

bevlft9 by tbe 1:.1:'1.1 , ...~ 

It 1. OQ'C' i'I'UIU\lCtiOft that such a bearing ehould be 

~~ t:.Mt; appft4)riata aonfiMntialit.y .,. be 

_:intalne4 a. DeedP.. ...... _lMJCltie det....u..tiona or that 
..........-"""'" '0, _ ~... _ ~.'~"".'_r__ ~ ....."..~ .... 

conrldentlalit.y remain Wl~ the trial 'UO.. pending po..ibl. 

.... j,.,.....-.:-~"'..-.~ ......, .... - -...-.......... 


eettl..ent avr.._nta 'a not irreparable Ih~VY ..en II08t of ~ 

tttZ"JRS be\rtI allreacly Men 4iael08ad. I'll IUIY ..."t, there 1. an 

. aCltlqUllte rc_ntr by appeal. Iforeovel'. v101at.lon oft..... i. _ 
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the attorney/client privilege of conridentlality or work product. 

ft_ only dOCWlOftt8 aubpoeJ'naed are 'thQae dieclosetJ to and utl.red 

by the parti... 

It is the boldb'9 of 1:bia Court 1:bat. • trial COUJ:"t ha. the ,..,......._................---,. -~~'"' ...--~ -.... --~ -.-~-..--, ~.-.---~....-, ....-~ ...... '.-'.. ~-..,..,......~~~.-

a,,,,tbOl'lt.v ami duty t.o t'letenaine tta&t 1ts ~t. are correct 

...,..--... ..........__._..-'> .-•.-.---"~"....-.'". _.,-._-.,--...,....,., ...~_.-. -"'*--. ..........- ."'..... 11,.".., 


and eccurately Z'ef'~ the t~th 1n 1111 l:especta. In order to 50 

;t.rai;;;'··tb;-~i~i-_-h;;~;rti~t;;.'i1nherent authority to 

COnduct an inv••tifatlon abd • hearlft9 to ~.~ine whether it5 

j~~. accQrately reflect the ~~~.. fbis r19bt of 

lnvestlCJ4tton 1. COJM11tl0ne4 ~o suchctre.-ataftees where thero t • 

• ~.onabl. beai. 'to belleve that there 18 • posSible lack or 

acovaoy or truth 1ft t.be ,lIdpent.. ",1. 1M.rellt. power goes -~..-.:/ 

~ndpas..t!!l_!~.!~.; .... ~.~~~';;~t~itt;:·'-;.··oi· jr;dr;tal( . 
"'-'.. ~- """-' ,-"" ,....... , .._.'" ......... ......... ~"" ...-"'~ ...... ~ .........


pr:"OOW_, d.c.p~1on ot U. court and lack of candOr to t.he 00\It't. ) 
........--............. _ .•. 'Ii ....... " ....... ~ .. __._ •• " ••..,..---.... ......... - ......." ........- -..~......,.......~- .*..... - ...... , ...._ ... ,,~ ...... -.-~ .. " 0IIi;Rh•• "'~.. _ •• ~ .. , .... 


"1"IWJ:"e caa be no ~t:l.Oft of deceit or 1.Ck or camlor 1n any (' 

rnlHlOt in the judklal procesa. ~ 

'2!!-~~!!!. of the coqr~ of ~!_~...!!.. !.~~!~!.!!_t!be-. ..-, _......__......~- ~ 

..ie ot Probiblt;lon 1. 4iuolft4. 
----.-~-" .... -- -_.----. '-" --, ~..... -" -- .........~-' 

stept'lemt, e.3., a:D4 euer. 01'....., Lallbert. and St.QIIbo. JJ. I 

ami SptKJta1 JUatiCie paul te. JlUrpby concur. 
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