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This appeal is from a decision of the Court of Appeals which
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granted & ﬂr1t~3¢‘g§ghigffion against Jefferson Circuit Judge
;;;;”;T ;;::;; from conducéz;;m;‘ﬁ;;;z;; ;o dotermine whether the
judgment entered in the so-called Prozac case styled "Joyce
Fentresa, et el v. EBli Lilly and Company, Civi]l Action No. %0~-CI-
G033" was correct and reflects the truth.

Thc;izgue in this case is whether the trial judgs can
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conduct & hearing to detersine i;"Qho judgment rendered is true

and correct.

The precise legal issue in this case arcse after a jury had
returned a verdict on December 12, 1994 and ihﬂ,circux: Judge
‘enternd a judqmént on January 2%, 199% in which he ordered and
s8djudged that the claims against the defendants be dismissed with
prejudice. No po:tojndgnont wotion was filed, and the appeal
time pursvant to CR 731.03(1){a) eupired on February 24, 1993,
without an sppeal being filed. The circuft judge then filed his
'onn motion pursuant to CR 60.01 on April 19, 1985 stating that
ihe preamble to the judgment entered on January 23 suggested that
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the dismissal was based solely on a Jury verdict but that he now
believes it was more likely than not that the case had been

settled. The circuit Judge scheduled a hearing for any party to
show cause why the judgment should not be amended to read, after

anendment, that the case was "dismissed with prejudice as

settied.”
Soma factual background must be presented in order to

undarsund the significance of this case. In 1989, Joseph R.
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Wosbecker, & dugzuntled former enp:oyw. cm.cxad the Standaxd
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puoplc and geriously wounded twelve others. The osu:ea of the
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exgm. “decedente and twelve g Of the injured persons filed zwwitu
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] agaxmt. variou defendants anwding Bl Lilly c«ampang. All ct
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t-he defendants other tham Lilly settled or were dismissed prior

to the trial which began on Beptember 26, 1994.
The trial was trifurcated so that the oply issue to be

w the jury was vmather the anti-~depressant drug Proxac

DA, S OV e L R AL Somrryy

; manufactured by L4illy was unnlmnblr dangerous and mz-cuw
M
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amd whether it caused lfom:kex to kill or m}ur:o the pPlaintiffs.
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The trial judge reserved the issues of cospensatory and punitive
damages tor future trisls. The trial itself lasted 4!‘4313
during which 75 live witnesses tostifled, 22 depositions w:re
-priuintca to the jury &nd 411 exhibits were Introduced into
evidence. Wheh the trisl of this case started, there were
_approximately 160 other Prozac cases pending against Lilly. This
ca8o wWas the first to go to trial.

An jmportant element in the proof presented by Lilly was
that Prozac, and its U.8, package insert, had been approved by
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the Federal Food and Drug Administration. The plaintiffs
attompted to counter this avidencs by demonstrating that Lilly
had failed to atcurstely report test results, including the
German government tects, to the FDA. Before trial, the trial
Judge had excluded as irrelevant and unduly prejudicial svidence
that ‘%élz_ff,ifﬁ’ had beon sanctioned for its failure to report
to the FDA adverse incldents resulting from Oraflex, an arthritis
dxug that had beon taken off the market. Both Lilly, as a
corporation, and its chief sedical officer had pled guilty to
vivlations of maltiple criminal counts of various federal
itatut&s and withholding avidence advexse to the drug., including
the deaths, from the FDA.

Ducing the preseatation of the ovidence by Lilly, the
plaintifts repeatedly asked the trial judge to rule that Lilly
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had "opened the door™ to the Oraflex evidence through witnesses
who had described Lilly's reputation for reporting adverse
incidents to the FDOA. This trial issue was sxtsnsively argued.
The adversarial encounter took more than a day from the trial.
The trial Judge then reversed his prior ruling and held that the
VAOmatlex evidence would bes admitted. On y the following day, the
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pidintiffe closed their rebuttal av&dencc without introducing the
_results of thelr victory in regard to the ¢videntiary ruling.
The circuit judge iemedlately requested an off-the-record

MNP L o e bhes o

dlscuuaioa“nhnre he aaxad “whetha: money had changud hands" or

words to tg:& oftoct. Cbunsel for the parties assured the court

-that no settlement had been reached. Counsel for the appellees
dispute this seguence of avents a8 recounted in Judge Potter's
atfidavit. However, we find the record devoid of any informationm
4



that i{ndicatoe that the trial judge was informed in any way that
any settlement had been reached.

A careful abd thoughtful examination of the entivre record in
this case iadicates that some sort of settlemont was reached
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efore the case was submitted to the jury. It certainly can be
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Srgued that .thara.was a .qrutgj_gg_k‘gicundor to the trial court
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in regard to the mttlmt agreemonts,
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A noted urlut. the case was submitted to the jury which
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returned & verdict finding that Lilly was aot at fault. The
cxkcun: judge then entered a judgment which dismissed the clains
with prejudice. Approximatsly three months lator, on April 19,
1995, the trisl judge issued a gua gponte motion pursuant to CR
60.01 to corgect an sllegas Clexical mistaks.in the judgment.

The circulit court ortdsred that any party mey appaar to show CAuse
whf the original judgment should not be assnded. The judge alsc
issued subpoenas for counsel for the plaintiffs and for Lilly,
compelling them to appear and testity in behalf of the court's
desire to enter the corxected judgment. The circuit court also
lsiuod « subpoena for a law firm, counsel for Lilly, cseguiring it
to produce doouments reguested by the court. At this point, the
patt.los united in the present action.

The Court of Appedals unasnimously granted the reguest of the
parties for a Writ of Prohibition preventing the circult judge
fxom proceeding with this motion pursuant to CR 60,01 and from
snforcing any of the subpoenas which hed been fssued. 1‘& cﬁﬁ

of_Appesls decermined that the circulit judga had lost
- .—’.’.’"M»&'—‘ —— -
jurisdiction to reopen the judgment.
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‘We must observe that a Writ of Prohibition is an
extraordinary remedy and is generally issued only when the court
in guestion is proceeding or is about to proceed outside its
5u:1§41cttan and there is a0 adeguate remedy by appeal, or where
it 13 about to act incorrectly, although it is within its
jurisdiction, and there exists no sdequate remedy by appeal or
ntherwise, and great injustice and frraeparable injury would
result to the petitioner if the court ia Question should so act.
gm&kzr v, Paxton, Ky., 613 8.W.2d 130 (1981); pender v. Eaton,

Ry., 343 5.9.2d 799 (1981).
We are well aware that CR 60.01 allows & trial court to

correoct clerical mistakes in its judgments and wrrors therein

~ arising from an oversight or omission at any time on its own
initiative. Y@ do not believe that CR 60.01 invests the trial
court with either jurisdiction or suthority to make substantive
changes in a judgment. The effect of the rule is lLimited to
mistakes that are clerical in nature. '

In this case, i:vdo.a not appesar that CR 60.02 i3
applicable. Although it is not abundantly clear, the
interpretations of the rule indicate that CR 60.02 is only
available to a party or his legal representative. The trial
judge is certainly not a paxty to the litigation originally. Ses
. ¥Wright, Miller and Kane, Fedoral Practice § Procedure: Civi]l 2nd

§2652 at 23%; Jude v, Morwood Jawmill, Inc., Ky.App., 72¢ 8.%.2d

324 (1987).
The czxux of the atguwnt presented by Judge Potter is that a
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trial court has the tiqht and catr to see that its judgmonts

accurately tvt&act the truth end that the trial court has The
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inherent authority to dotermine whether {ts judgment does 80
reflect the truth. Lilly argues that the trial judge does not
have inherent power to modify a judgment or hold a hearing in the

abgence of actual fraud,

Wg must firat note that the trial court has a duty and a
N —

right to determine that its judgments are correet and accurately

M Sy . W e
reflect the t:uth. We agreo with the raticnale expressed in
Nontgomery v. Viers. 130 Ky. 694, 114 S.W. 251 (1908) as to the

importance placed on the judgment of & court. “The highest
verity, from considerations of public peolicy, is attributed to
the records and judgments of courts as matters of evidence" and
"tﬁcy ought to be most carefully preserved and authenticated."™
Viers, supra. In that case, Justice O’Rear, writing for a
unanimous court, stated that common law courts from qarliest

' times have exercised the prerogative of correcting thelr own
juﬂgunnts by their own records sc as to make them conform to the
original fact. Yiers. The judgment is the last woxd of the law

in any judicial controversy. Hornback V. Horpback, Ky.App., §36
§.W.2d 24 (1982), guoting from irvine Toll Bridge Co. v.
Williams, 223 Ky. 141, 3 §.¥.2d 193 (1928).

Once the trlal judge had reason to bellieve that there was
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some absence of accuracy im [%s" “Jusgeent 5o That the judgment did
not properly conform to the true facts of the case, the trisl
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Judge had c‘apty.ia: well as & right, to investigate by means of
MM
a hearing to determine that the judgment accurately reflected the

truth. Tho trial judge has inherent power to execute this

o S R L L T

icy.
responﬁigiz_,y

Wad o s a—-


http:reflect.ed

Wo can fully understand the reluctance o the Court ol
Appeals to embark on such uncharted legal waters because there
are no reported cases esteblishing such an authority in Xentucky.
However, we beliave it is prudent and persuasive to consider the
fcderal case law as expressed in Hagel-Atlas Co. v. Hartpord Co.,
322 U.8. 238, 64 S.ct. 997, 88 L.Ed. 1250 (1944). In that patent
infringement vase, the United States Supreme Court held that a
Federal Court of Appeals had both the duty and the power to
vacate ite own judgment even though the recognizad time pericd

fox doing so had expired. Mazel-Atlas, 322 U.S. st 249. 1n that
‘decislion, the court held that a court of squity may graat relief
against a judgment because of after-discovered fraud regardless
of the term of its entcy, but puch power should be cautiously
exercised.

YWe must agree with the principles expressed by the U.S.
_Supraeme Court that equitable relief againsk frapdulent judgments
48 hot a statutory creation but a judicislly devised resedy
fashioned so a® to relieve hardships which from time to time
arise from & literal adherence to the court-made rule that
judgments should not be disturbed aftexr a cerxtain time period has
expired.

Wa nuat agres thet as the court'ntlttd in Hazel-Atlas:

This eguity zule, which was tirmly estadlished in

Eaglish practice long before the foundation of our

Republic, the couzts have developed and fasnhioned to

fulfill a universally recognized need for correcting

injustices which, in certalin instances, ars deemod

sufficiently gross to demand a departure from rigid
adherence to the term rule.
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See 3)80 Chambers v. Hasco. Inc., 501 U.S. 32, 111 S.ct. 2123,
315 L.EA.2d 27 (1991}7 Lake Village Water Asan. v. Sorrell,
Xy.App.. 815 S.W.2Q 418 (1991).

It is = wrong againat the institutions set up to

protect and safeguard the public, institutions in which

fraud camnot lacently be toleratesd consistently
with the good r of asociety.

Hazal Atlas, 322 U.S. at 246,

| We are persuaded that théte sre certain inplled powers which
ara lnherent in any Court of Justice in this State which arise
froms the very nature of their institution. Such authority is
required because they Are necassary to proper exercise of all

. other judicial authority. As such, these powers are governed not
by statute or rule, dbut by the control vested in the court to
manage its own affairs so as to achieve the orderly and
expsditious, socurate and truthful disposition of causes and
caais. This principle was well 9xpressed in Chasbers, supra,
which quotes with approval the early case of United States v,
Hudson, 7 Cranch 32, 3 L.Bd. 259 (1612) Sss alse Boadway
EXpress. Jnc. v. Ripar, 447 U.S. 732, 65 L,Ed.2d 488, 100 B.Ct,
2455 (1980). In Kentucky, such suthority is vested in the sound
discretion of the court in question subject to appropriate
appilxato review. All such authority must be exercised with
qrnnt caution sven though it i= necessarily incidental to the
function of all courts. Cf. Ex parte Burz. 9 Wheat 529. ¢ L.BdA.

152 {1824).
It is gbvious that along with the inherent power to set
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aside or correct the judgment after the time permitted by rule
has expired, is the inherent power tO conduct an independent
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investigation when there is a xeamohle basis to balieve that
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there iz a possible Jack of accuracy or tmth £n tho origmal

AELTE

judsmnt The Federal courts have also racagn!zed thia rignt of
irwestiqation 80 33 TtO determine whether a judgnent was obtained

by frauwd. iniversal 011 cCo. ¥. RevS Retfining Co., 328 U.5. 5735,
66 S.Ct. 1176, 90 L.Ed.1447 {1946).
Here, it ie necessary to conduct the reguisite investigation

through a court hearing to determine the true nature of the
settlenent between the parties so as to ensure the integrity end

accuracy of the judgment of the court. .
1mum-. authority of the court goes beyond actusl
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_traud. It encompasees bad faith oonanut, ahuso of judicial™~
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process, any amt!on or t‘.ht court and lau{: of candor to the
W&; :;t; upends on tho mnai ;re;en;;:l';n‘o;“
evidence. .Even the slightest accommodation of deceit or a lack
of candor in ahy material respect quickly srodes the validity of

the process. .5, v. Shaffor Equioment ©o., 11 F.3rd 450 (4th

cir. 1993).
w case, there was a serious lack ot candor with the
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trial court and there uy have bean dm;attan. bad !aith _conduct,
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amu- of the judiﬂciaz procns or pethlp' aven !raua That is....
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what the investigation and hearing is to determine. Wa camnot
tol‘erata oven the possibility of such conduct at either the trial
or appellate lavel.

We note with approval the language used by Justice Scalia in
hiz digzent in W. Bupra, to the sftect that sowme
elesente of inherent -uthoézty are go essential to the judicial
suthority that they are indefsasible and among them is the
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akility of the Court to enter orders protecting the integrity or
its own proceedings.
The circumstances surrounding thus Case provide a reasonable
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bus.‘.s for inguiry and investxgu.ion by the trial judge _as to
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whether there was a possidle fraud or misrepresentation of the
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truth reflectad in the judgment. It may bo unusual for a case to
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pe aubmitted to a jury for decision after the partiez have
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reached & settlement, perticularly if the trial court was not
fully informed. The attempt for s directed verdict regarding
punitive danages, the reoguest that a nonexistent compensatory
danage phase be conducted before a punitive damage phase, the
reguest for oral argusent ground tules regarding the mention of
the various damage phases and the planning discussions regarding
medistion in the gvent of a verdict for the plaintiff and how
quickly the punitive phase would follow such a verdict, the
istter while the jury was still deliberating, all form the besis
of legitimate concern with which to support an investigation and
hearing by the trial 3Jjudge, '
It is our instruction that such a hearing should be
in Caners that appropriate confidentiality may be

LN

maintained as needed. The smitic deterninations of that
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contidentiality min with the trial Judte pending pqaxibu

T o . o Kl

B ey o SA— W Sl N, 7 S . RO

appeal.
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We find no irrepurable injury. The only result is that the
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truth will be xmthg. The revelation of confidential

settioment agreements is not frrepavrable injury when moet of the

terms have already been discliosed. In any ovent, there is an

adeguate rewedy by appeal. Noreover, there is no violation of
11
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the attorney/client privilege of confidentiality or work product.
The only documents subpoenaed ars those disclosed to and shared

by the parties.
It i the holdinq of this Court that a trial court has the
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mthority m duty to determine mt its judgments are correct
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and a;ecuratuly roflect the truth in 81} :espectt- In order to so
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determine, the trial court has sufficient Inherent authority to

conduct an investigation and a hearing to determine whether its
Judgwents accurately refiect tha truth. Thie right of

investigation is conditioned to such circumstances where there is

a reasonsble basis to believe that there is a possible lack or

accuracy or truth in the judgnent. 'mis inherent pmvar qoas - “_7
~ beyond actual fraud. It encoxpasses bad tu{tr: nbuse ct judic£a1<
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process, dcception of.' tkc court and lack of cenaor t.o tha court.
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There can be no Mtian of deceit or lack of candor in any (

respect in the judicia) process. , >
The - decision of the Court of Appeals is raversed and the '
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ltnt of Prohibiticm is dissolived.
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Stephens, C.J., and m«:, Graves, Lambert and Stumbo, JJ.,

and Special Justive Paul X. Murphy concur.
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