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PETITIONS FOR REHEARING, ETC. 

FILED AND FINALITY ENDORSE· 

MENTS ISSUED BETWEEN 

APRIL 19,1996,10:00 A.M. 

AND MAY 17,1996,10:00 A.M. 

(Cases Previously Digested in K.L.S.) 

PETITIONS: None. 
MOTIONS for extension of time to file petitions: 
None. 
FINALITY ENDORSEMENTS: 

During the period from April 19. 1996. through 
May 17. 1996. the following finality endorsements 
were issued on opinions which were designated to 
be published. The following opinions are final and 
may be cited as authority in all the courts of the 
Commonwealth of Kentucky. CR 76.30. 

Davis v. Powelf s Valley Water Dist •• 43 KL.S. 
S, p. 1. on 4/22/96. 

McGinnis v. McGinnis. 43 K.L.S. 5. p. 2, on 
4/26196. 

Leeco. inc. v. Sizemore. 43 K.L.S. 4, p. 7, on 
5{3196. 

Windchy \'. Wray and Wray v. Windchy, 43 
K.L.S. 4, p. 10, on 5/13196. 

Leeco. inc. v. Baker. 43 K.L.S. 3, p. 14. on 
5/15196. 

Kem Coal Co. v. Turner. 43 K.L.S. 4. p. 5. on 
5/15196.
c Leeco. Inc. v. Adams. 43 K.L.S. 4, p. 5, on 

5/15196. 

Leeco. Inc. v. Caudill. 43 K.L.S. 4, p. 6, on 
5/15196. 

Conkwrightv.RockweUInrernational.43K.L.S. 
4, p. 8, on 5/15/96. 

Coy v. Metro. Prope'rry and Casualty Ins. Co.. 
42 K.L.S. II, p. 4. 0't'lJ5/17196. 

Griffiths v. City nf Ashland. Ky. 43 K.L.S. I, 
p. 6, on 5/17/96. 
RULINGS on petitions previously filed: 

Garrison v. Com.,""42 KL.S. 13, p. 8, denied 
4/26196. 

George v. 'Guaranty Nat. w . .co.. 43 K.L.S. 3, 
p. 11. denied 5/3196. ' 

Huston Barger Masonry/Ky. Assoc. General 
Contractors v. Farris. 43 K.L.S. 4, p. 3, deniea 
5/17196. 
OTHER: 

Wiseman v. Wiseman. 43 K.L.S.4, p. I 7: Opinion 
modified by Order entered 5/3196 by correctly 
spelling the word "catchall" in footnote 9 and to 
hyphenate the phrase "one-year" appearing in the 
next to last sentence of the opinion. 

WEST Official Cites on Coun of Appeals 
opinions upon which Finality Endorsements have 
been issued. 

Coker \'. Ash Trucking Co .. Inc .. 43 K.L.S. 2. 
p. II 	·917 S.W.2d 183 

Anderson \'. CHR. 43 K.L.S. l, p. 10 • 917 
S.W.:d 5&1 

B('/chen. The Kv. Parole Bd .. 43 K.L.S. 3. p. 18 
·917 S.W.2d 5K4 . 

Young \'. Edward Techn%gy Group. Inc .. 42 
K.L.S. 5. p. 14·918 S.W.2d 229 

Losr Mounwin Mininl? \', Fields. 43 K.L.S. 3. 

p. 6·9111 S.W.2d 232 
Whame SIIPP/.Y Co. v. Du[,Urer. 43 K.L.S. 3. 

p. 	17·918 S.W.2d 234 
Kem Coal Co. v. Baker. 43 K.L.S. 3. p. 12·918 

S.W.2d 236 
Pickard ChrYsler. Inc. v. Sizemore. 42 K.L.S. 

10. p. 15·918 S.W.2d 736 
Ha:el \', Wells. 43 K.L.S. 3. p. 9·918 S.W.2d 

742 
Miracle I'. Riggs. 43 K.L.S. 3. p. 22 . 918 

S.W.2d 745 
Miller \'. Arch of Ky .. Inc .. 43 K.L.S. 3. p. 21 • 

918 S.W.2d 748 
Barker v. Miller. 43 K.L.S. 4, p. 2·918 S.W.2d 

749 

- END COURT OF APPEALS 
SUPREME COURT 

WORKERS' COMPENSATION 

FAILURE TO TIMELY REMEDY 
INSUFFICIENT APPLICATION 

Although claimant's application ror 
compensation was timely filed and tolled the 
statute of limitations, she did not respond to a 
request to remedy its insufficiency within tbe 
time required by regulation and Workers' 
Compensation Board's affirmation or ALJ's 
dismissal of tbe claim held proper -

Com. v. RiJev (94-SC-722-WC) and Whittaker 
v. RUe.v (94-SC:763-WC); Appeal from Coun of 
Appeals: Opinion ofthe Court, reversing. rendered 
2/22/96 and modified and ordered published 5/23/ 
96. [Fillality Endorsement issued 5/23l96). 

This is an appeal from a Coun of Appeals' 
opinion which heldthatthe Workers' Compensation 
Board abused its discretion by enforcing its 
regulation with respect to the timely filing of a 
completed application for benefits. 

The questions presented are whether Riley's 
application was never timely filed so as to toll the 
statute of limitations of KRS 342.185 and whether 
the Board abused its discretion by enforcing its 
regulations. 

Riley suffered two injuries at CHR. The injury 
underreview in this appeal occurred on July 22.1986. 
CHR voluntarily paid temporary total disability 

nefits through June 29.1987. However. the final 
check was nm-issued until December 15. 1987. 

Precisely two years later. on December 15, 
1989, Riley filed an application for benefits with 
the Department of Workers' Claims. This applica
tion was filed on an old Form 11. the use of which 
had been discontinued ·for some time. 803 KAR 
25:011 seCllon 5( I). Riley otherwIse failed to 
comp! y with applicable regulations in thata medical 
repon substantiating her claim was not tendered. 
:rhus. on December 20. 1989.the Department issued 
a letter· to Riley's counsel advising of the 
insufficiency of the application and enclosing the 
new forms. 803 KAR 25:011 Section 3(2). The 
letter stated in bold print: 

The original date received will be shown as the 
date of tiling if application is resubmitted in 
proper form within ten days from the date of 
this letter. Otherwise the second dale of the 
receipt shall be the til ing dute. 

A resubmitted application on Riley' s behalf was 
received by the Depanment on January 2. 1990. 
However, by letter of January 8. 1990. the appli· 
cation was again returned to counsel for the reasons 
that it had not been signed by Riley, it was not 
attested, and again no medical report was tendered. 

On January 19. ]990. the Depanment received 
a Form 10l Application with an attached medical 
report. The claim form was signed by Riley and 
apparently the signature. and notarization therefore. 
were "backdated". January 19. 1990 was therefore 
treated as the fiI ing date of the application by claim 
processing personnel. 

CHR filed a motion to dismiss the application 
as barred by the limitations of KRS 342.185 and the 
AU dismissed the claim. Riley then appealed to 
the Board which affirmed the AU. The Coun of 
Appeals then reversed, holding that the Board 
abused its discretion in enforcing its regulalions. 
CHR has now appealed. contending that the 
Coun of Appeals erred because fIrSt. no "appli
cation was filed" within the lime prescribed by 
KRS 342.185 and the claim is therefore barred. and 
second. that the regulations of the Board have the 
effect of law and there can be no abuse ofdiscretion 
in enforcing them. 

We agree with CHR's position and reverse the 
decision of the Coun of Appeals. On December IS, 
1989. Riley filed a written claim for compensation 
which was sufficient to comply with KRS 342.190. 
Thus. as of that dale. the statute of limitations was 
tolled. However, despite the Board's allowance of 
ten days in which to correci the deficiencies in 
Riley's application for benefits. she did not 
satisfactorily amend her claim for 35 days. We 
reverse the Coun of Appeals becauSe this delay in 
complying with the lime requirements of the 
regulation. standing alone. was sufficiently 
egregious 10 warrant the dismissal ofRiley 'sclaim. 

The Board was correct in recognizing the suf
ficiency of Riley's initial correspondence in tolling 
the statute of limitations. so long as she complied 
with the additional regulatory requirements. after 
the fact.. within a reasonable time. The authority of 
the Board to implement such regulations in order to 
efficiently process claims has been upheld, and a 
failure to comply with such regulations is proper 
grounds for dismissal. Workers' Compensation 
Boardv.SiJer. Ky.. 840S.W.2d 812 (1992); Cornett 
v. Corbin MateriaJs. Inc., Ky.• 807 S.W.2d 56 
(1991). 

The decision of the Court of Appeals is reversed 
and the decision of the Workers' Compensation 
Board and :he Administrative Law Judge are 
reinstated. 

Stephens. C.J.. and Graves, King. Swmboand 
Wintershelmer. JJ .• concur. Lamben. J .. dissents. 

COURTS 


TRIAL COURT'S AUTHORITY TO 

INVESTIGATE AND DETERMINE 


THE CORRECTNESS AND 

VERACITY OF JUDGMENTS 


Held that a trial court has the authority to 
determine whether its judgments are correct 
and reflect the truth and in so proceeding, has 

"~EASE see NOTE ON LAST PAGE CONCERNING FINA~ITY Of' DECISIONS DIGESTED. 
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inherent authority to conduct an investigation 
and hearing to do so - Further, this inherent 
power goes to actual fraud. bad faith, abuse of 
judicial process, deception ofand lack of candor 
to the court - Accordingly. a writ of prohibition 
granted by the Court of Appeals prohibiting the 
trial judge from proceeding with his motion to 
amend thejudgment dismissing claims pursuant 
to a jury verdict to read "dismissed with 
prejudice as settled" upon his belief that a 
settlement had been reached before submission 
to the jury and from subpoenaing counsel for 

~hhD'fl the parties for a hearing on the court's motion 
'fT,.(. was dissolved ==-- lj no..a. 0'l'1 'JI;;. '1 

Re.~~ Han. John W. Palter. Judge v. Eli Lilly and teIti Co. (95-SC-580-MR); Appeal from Court of 
Appeals; Opinion by Justice Wintersheimer, 
reversing, rendered 5123196. [Tbis opinion is not final 
aad sisal! not be cited as authority in aDy C:OUMS or the 
Commonwealth of Kentucky. CR 76.301. 

This appeal is from a decision of the Coun of 
Appeals which granted a Writ ofProhibition against 
Jefferson Circuit Judge John W. Potter from con
ducting a hearing to determine whether the judgment 
entered in the so-called Prozac case styled "Joyce 
Fentress. et al v. Eli Lilly and Company, Civil 
Action No. 90-CI-6033" was correct and reflects 
the truth. 

The issue in this case is whether the trial judge 
can conduct a hearing to determine if the judgment 
rendered is true and correct. 

The precise legal issue in this case arose after a 
jury had returned a verdict on December 12. 1994 
and the circuit judge entered a judgment on January 
25, 1995 in which he ordered and adjudged that the 
claims against the defendants be dismissed with 
prejudice. No post-judgment motion was fLIed, and 
the appeal time pursuantto CR 73.02(1 )(a) expired 
on February 24. 1995. without an appeal being 
flied. The circuit judge then filed his own motion 
pursuanttoCR6O.010nApril 19, 1995 stating that 
the preamble to the judgmententered onJanuary 25 
suggested that the dismissal was based solely on a 
jury verdict but that he now believes it was more 
likely than not that the case had been settled. The 
circuit judge scheduled a hearing for any pany to 
show cause why the judgment should not be 
amended to read. after amendment, that the case 
was "dismissed with prejudice as settled." 

Some facrual background must be presented in 
order to understand the significance of this case. In 
1989, Joseph R. Wesbecker. a disgruntled former 
employee. entered the Standard Gravure Printing 
plant in Louisville and shot and killed eight people 
and seriously wounded twelve others. The estates 
of the eight decedents and rwelve of the injured 
persons filed lawsuits against various defendants 
including Eli Lilly Company. All of the defendants 
other than Lilly settled or were dismissed prior to 
the trial which began on September 26. 1994. 

The trial was trifurcated so that the only issue to 
be decided by the JUry was whether the anti
depressant drug Prozac manufactured by Lilly was 

. unreasonably dangerous and defective and whether 
it caused Wesbecker to k.ill or injure the plaintiffs. 
The trial judge reserved the issues of compensatory 
and punitive damages for future trials. The trial 
itself lasted 47 days during which 75 live witnesses 
testified. 22 depositions were presented to the jury 
and 411 exhibits were introduced into evidence. 
When the trial of this case staned. there were 
approximately 160 other Prozac case$ pending 

against Lill y. This case was the first to go 10 trial. 
An Imponam element In the proof presented by 

Lilly was that Prozac. and its U.S. package insert. 
had been approved by the Federal Food and Drug 
Administrallon. The plaintiffs attempted to counter 
this evidence by demonstrating that Lilly had failed 
to accurately repon test results. Including the 
German government tests. 10 the FDA. Before trial, 
the trial judge had excluded as irrelevant and 
unduly prejudicial evidence that Lilly in 1985 
had been sanctioned for its failure to repon to the 
FDA adverse incidents resulting from Ora flex. an 
arthritis drug thaI had been taken off the market. 
Both Lilly. as a corporation. and its chief medical 
officer had pled gUilty to violations of multiple 
crimmal counts of various federal statutes and 
withholding evidence adverse to the drug. including 
the deaths. from Ihe FDA. 

DUring the presentation of the evidence by 
Lill y. the plaintiffs repeatedly asked the trial judge 
to rule that Lilly had "opened the door" to the 
Oraflex evidence through witnesses who had 
described LilIy's reputation for reporting adverse 
incidents to the FDA. This trial issue was extensively 
argued. The adversarial encounter took more than 
a day from the trial. The trial judge then reversed 
hiS prior ruling and held that the Oraflex evidence 
would be admitted. On the following day, the 
plaintiffs closed their rebuttal evidence without 
introducing the results of their victory in regard to 
the evidentiary ruling. The circuit judge 
immediately requested an off-the-record discussion 
where he asked "whether money had changed 
hands" or words 10 that effect. Counsel for the 
parties assured the coun that no settlement had 
been reached. Counsel for the appellees dispute 
this sequence of events as recounted in Judge 
Potter's affidavit. However, we find the record 
devoid of any information that indicates that the 
trial judge was informed in any way that any 
settlement had been reached. 
• A careful and thoughtful examination of the 
entire record in this case indicates that some son of 
settlement was reached before the case was 
submitted to the jury. It certainly can be argued that 

ere was a great lack of candor to the trial coun in 
regard to the settlement agreements. ~ As noted earlier. the case was submitted to the 
jury which returned a verdict finding that Lilly was 
not at fault. The circuit judge then entered a judgment 
which dismissed the claims with prejudice. 
Approximately three months later. on April 19, 
1995. the trial judge issued a sua sponte motion 
pursuant to CR 60.01 to correct an alleged clerical 
mistake in the judgment. The circuit coun ordered 
that any party may appear to show cause why the 
original judgment should not be amended. The 
judge also issued subpoenas for counsel for the 
plaintiffs and for Lilly. compelling them to appear 
and testifv in behalfof the coun' s desire to enter the 
correctedjudgment. The circuit coun also issued a 
subpoena for a law firm, counsel for Lilly. requiring 
it to produce documents requested by the coun. At 
this point. the parties united in the present action. 

The Coun of Appeals unanimously granted the 
request of the parties for a Wnt of Prohibition 
preventing the circuit judge from proceeding with 
thiS motion pursuant IOCR 60.0 I and from enforcing 
any of the subpoenas which had been issued. The 
Court of Appeals determmed that the circuit judge 
had lost jurisdiction toreopen the judgment. 

We must observe that a Wm of Prohibit ion is an 

extraordinary remedy and is generally issued only ( 
when the court in question is proceeding or is about 
to proceed outside its jurisdiction and there is no 
adequate remedy by appeal. or where it is about to 
act incorrectly. although it is within ItS jurisdiction. 
and there exists no adequate remedy by appeal or 
otherwise. and great injustice and irreparable injury 
would result to the petitioner if the court in ques
tion should so act. Shumaker v. Paxton. Ky.. 613 
S.W.2d 130 (1981); Bender v. Ealon. Ky.• 343 
S.W.2d 799 (1961). 

We are well aware that CR 60.01 allows a trial 
coun to correct clerical mistakes in its judgments 
and errors therein arismg from an oversight or 
omission at any time on its own initiative. We do 
not believe that CR 60.01 invests the trial coun 
with either jurisdiction or authority to make sub
stantive changes in a judgment. The effect of the 
rule is limited to mistakes that are clerical in nature. 

In this case. it does not appear that CR 60.02 is 
applicable. Although it is not abundantly clear, the 
interpretations 01 the rule indicate that CR 60.02 is 
only available to a party or his legal representative. 
The trial judge is certainly not a pany to the 
litigation originally. See Wright. Miller and Kane. 
Federal Practice &: Procedure: Civil 2nd §2852 
at 235: Jude v. Morwood Sawmill. inc.. Ky.App., 
726 S.W.2d 324 (l987). 

The crux of the argument presented by Judge 
Potter is that a trial coun has the right and duty to 
see that its judgments accurately reflect the truth 
and that the trial coun has the inherent authority to 
determine whether its judgment does so reflect the 
truth. Lilly argues that the trial judge does not have i 
inherent power to modify a judgment or hold a , 
hearing in the absence of acrual fraud. 

We must first note that the trial coun has a duty 
and a right to determine that its judgments are 
correct and accurately reflect the truth. We agree 
with the rationale expressed in Montgomery v. 
Viers. 130Ky, 694, 114S.W.251 (1908) as to the 
importance placed on the judgment ofa coun. "The 
highest verity. from considerations ofpublic policy. 
is attributed to the records and judgments of courts 
as matters of evidence" and "they ought to be most 
carefully preserved and authenticated. " Viers. supra. 
In that case. Justice 0 'Rear. writing for a unanimous 
coun. stated that common law courtS from earliest 
times have exercised the prerogative of correcting 
their own judgments by their own records so as to 
make them conform to the original fact. Viers. The 
judgment is the last word of the law in any judicial 
controversy. Hornback v. Hornback. Ky.App., 636 
S.W.2d 24 (I9821.quoting from IrVine Toil Bridge 
Co. v. Williams. 223 Ky. i.+1,3 S.W.2.:! !93 (1928). 

Once the trial judge had reason to believe that 
there was some absence of accuracy in its judgment 
so that the judgment did not properly conform to 
the true facts of the case. the trial judge had a duty, 
as well as a right. to investigate by means of a 
hearing to determine that the judgment accurately 
reflected the truth. The trial judge has inherent 
power to execute this responsibility. 

We can full v understand the reluctance of the 
Court of Appe;ls to embark on such unchaned 
legal waters because there are no reponed cases 
establishing such an authomy in Kentucky. How
ever. we believe it is prudent and persuasive to 
considerthe federal case law as expressed in Hazel- l 
Atlas Co. \'. Harrford Co .. 312 U.S. 238, 64 S.Ct. 
997.88 L.Ed. 1250 (1944). In that patent infringe-

I men! case, the Unned Stales Supreme Court held 
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Ihal a Federal Court of Appeals had bolh the dUly( 	 and Ihe power to vacale lIS own judgment even 
though the recognized time period for doing so had 
expired. Ha:el-Atlas. 322 U.S. at 249. In that 
decision. the court held that a court of equity may 
grant relief against a judgment because of after
discovered fraud regardless of the term of its entry. 
but such power should be cautiously exercised. 

We must agree with the principles expressed by 
the U.S. Supreme Court that equitable relief against 
fraudulent judgments is not a statutory creation but 
a judicially devised remedy fashioned so as to 
relieve hardships which from time to time arise 
from a literal adherence to the court-made rule that 
judgments should not be disturbed after a certain 
time period has expired. 

We must agree that as the court stated in Hazel-
Atlas: 

This equity rule, which was firmly established 
in English practice long before the foundation 
of our Republic. the courts have developed and 
fashioned to fulfill a universally recognized 
need for correcting injustices which. in certain 
instances. are deemed sufficiently gross to 
demand a departure from rigid adherence to the 
term rule. 

See also Chambers v. Nasco.Jnc.• 501 U.S.32.111 
S.Ct. 2123, 115 L.Ed.2d 27 (1991); Lake Village 
Water Assn. v. Sorrell. Ky.App.• SIS S.W.2d 41S 
(1991). 

It is a wrong against the instirutions set up to 
protect and safeguard the public. institutions in 
which fraud cannot complacently be tolerated 
consistently with the good order of society.·c Hazel Atlas. 322 U.S. at 246. 
We are persuaded that there are cenain implied 

powers which are inherent in any Court of Justice 
in this State which arise from the very nature of 
their institution. Such authority is required because 
they are necessary to proper exercise of all other 
judicial authority. As such. these powers are 
governed not by statute or rule. but by the control 
vested in the court to manage its own affairs so as 
to achieve the orderly and expeditious. accurate 
and truthful disposition of causes and cases. This 
principle was well expressed in Chambers. supra. 
which quotes with approval the early case ofUnited 
States v. Hudson. 7 Cranch 32, 3 L.Erl. 259 {lSI2}; 
See also Roadway Express. inc. v. Piper. 447 U.S. 
752. 65 L.Ed.2d 4S8. 100 S.Ct. 2455 (19S0). In 
Kentucky. such authority is vested in the sound 
discretion of the court in question subject to 
appropriate appellate review. All such authority 
must be e)(ercised with great caution even though it 
is necessarily incidental to the function ofall courts. 
Cf.ExparteBllrr. 9 Wheat529.6L.Ed. 152(1S24). 

It is obvious that along with the inherent power 
10 sel aside or correct Ihe judgment after the lime 
permitted by rule has expired. is the inherem power 
to conduct an mdependent investigation when there 
is a reasonable basis to believe that there is a 
possible lack of accuracy or truth in the original 
judgment. The Federal courts have also recognized 
this right of investigallon so as to determine whether 
a Judgment was obtained by fraud. Universal Oil 
Co. \'. ROOf ReJimnf: Co .. 328 U.S. 575.66 S.C!. 
117b,90 L.Ed.I447 (1946). 

Here. it is necessary 10 conduct the requisite 
investigation through a court hearmg to determme 
the truc natureof the settlement between the partIes 
so as 10 ensure the lntegrlly and accuracy of the 

judgment of the court. 
The inherent authority of the court goes beyond 

actual fraud. 11 encompasses bad faith conduct, 
abuse of judicial process. any deception of the 
court and lack of candor to the court. Our system 
depends on the adversanal presentation ofevidence. 
Even the slightest accommodation of deceit or a 
lack of candor in any material respect quickly 
erodes the validity of the process. U.S. v. Shaffer 

, 

EqUIpment Co .. II F.3rd 450 (4th Cir. 1993). 
In this case. there was a serious lack of candor 

with the trial court and there may have been 
deception. bad faith conduct. abuse of the judiciaJ 
process or perhaps even fraud. That is what the 
investigation and hearing is to determine. We cannot 
tolerate even the possibility of such conduct at 
either the trial or appellate level. 

We note with approval the language used by 
Justice Scalia in his dissent in Chambers v. Nasco. 
supra. to the effect that some elements of inherent 
authority are so essential to the judicial authority 
that Ihey are indefeasible and among them is the 
ability of the Coun to enter orders protecting the 
integrity of its own proceedings. 

The circumstances surrounding this case provide 
a reasonable basis for inquiry and investigation by 
the trial judge as to whether there was a possible 
fraud or misrepresentation of the truth reflected in 
the judgment. It may be unusual for a case to be 
submitted to a jury for decision after the parties 
have reached a settlement. particularly if the trial 
court was not fully informed. The attempt for a 
directed verdict regarding punitive damages. the 
request that a nonexistent compensatory damage 
phase be conducted before a punitive damage phase, 
the request for oral argument ground rules regarding 
the mention of the various damage phases and the 
planning discussions regarding mediation in the 
event of a verdict for the plaintiff and how quickly 
the punitive phase would follow such a verdict. the 
latter while the jury was still deliberating. all form 
the basis oflegitimate concern with which to support 
an investigatIOn and hearing by the trial judge. 

It is our instruction that such a hearing should 
be conducted in camera so that appropriate 
confidentiality may be maintained as needed. The 
specific determinations of that confidentiality 
remain with the trial judgepending possible appeal. 

We find no irreparable injury. The only result is 
that the truth will be revealed. The revelation of 
confidential settlement agreements is not irreparable 
injury when most of the terms have already been 
disclosed. In any event. there is an adequate remedy 
by appeal. Moreover. there is P.O violation of the 
attorney/client privilege of confidentiality or work 
product. The onl y documents subpoenaed are those 
disclosed to and shared by the parties. 

It is the holding of [his Court that a trial court 
has the authority and duty to determine that its 
judgments are correct and accurately reflect the 
truth in all respects. In order to so determine. the 
trial court has sufficient inherent authority to 
conduct an Investigation and a heanngtodetermine 
whether its judgments accurately renect the truth. 
This right of Investigalion is conditioned to such 
circumstances where there IS a reasonable oasIs to 
believe that there is a possible lack of accuracy or 
truth in the Judgment. This inherent power goes 
beyond actual fraud. It encompasses bad faith. 
abuse of JudiCial process. decepl10n of the court 
and lack of candor to the court. There can be no 

accommodation of deceit or lack of candor in any 
respect in the Judicial process. 

Thedecision of the Court of Appeals is reversed 
and the Writ of Prohibition is dissolved. 

Stephens. CJ.. and Baker. Graves. Lambert and 
Stumbo, 11 .• and Special lustice Paul K. Murphy 
concur. 

URBAN-COUNTY GOVERNMENT 
AMENDMENT TO CHARTER 

Held that urban-county charter could be 
amended as to structural matters only and 
proposed amendment to cap an occupational 
tax (ouDd to be an attempt to limit the power or 
tbegovernment and tbus invalid - Urban county 
government possesses powers granted by tbe 
General Assembly and only it may enlarge or 
diminish sudt powers 

Candler v. Blevins (95-SC-731-OO); Appeal 
from Court of Appeals; Opinion by Chief justice 
Stephens, affirming. rendered 5(23/96. tThisopinioll 
is not fibal ud shall Dot becited as auLbority in any COIIns 
flrthe Commoowealth of Koent1K.ky. CR 76.30]. 

Appellant. Candler. appeals individually and as 
a representative ofan organization named Citizens 
for a Better LexinglOn [hereinafter Citizens]. 
Citizens sought to amend the Lexington-Fayette 
Urban County Charter [hereinafter Charter I in order 
to place a cap on the legislatively adopted occupa
tional tax. The Fayette County Clerk. Don Blevins, 
filed a declaratory judgment action in Fayette Circuit 
Court asking whether the proposed amendment 
should be placed on the baJlot as requested by 
Citizens. The trial court granted the Lexington
Fayette Urban County Government's motion for 
summary judgment. holding that Kentucky law 
does not permit this type of Charter amendment. 
The Court of Appeals agreed with the trial court 
and we affIrm that decision. 

Citizens presented a petition, pursuant to 
Anicle 14 of the Charter. requesting that the 
following proposed amendment be place on the 
baJlot in the next regular election. The proposed 
amendment read: 

Any Urban County Government occupational 
license tax or fee on gross salary. wages, or net 
profits shall not exceed the maximum rate of 
2% (two percent). This amendment shall be 
effective luly 1. 1995. 

Appellant alleges the amendment is proper because 
the Charter provides for ::.:nendment in Anicle 14 
and amendment of the Charter is perm itted by KRS 
Chapter 67A. 

Anicle 14, section 14.01. of the Charter states: 
Except as otherwise provided. the voters of the 
Urban Countv mav amend this Charter in 
accordance with thd provisions of this Article. 

The balance of Anicle 14 sets out the steps required 
to have the proposed amendment placed on the 
ballol. An amendment may be placed on the ballot 
either by passage of three-fifths of the members of 
the LexinlZlon-Favelle Urban County Council 
[hereinafte~ Council) or by petition sign'ed by 10% 
(ten percent) of the qualified voters who voted in 
the last preceding regular ma yoral election. Article 
J4. sec. 14.02. Citizens proceeded by collecting 
signatures on a peti tion and presenting that petition 
to the Favelle Coumy CIt:rk. 
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